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British courts not only interpret laws, on some occasions they may be called upon to decide whether public bodies are acting lawfully as well. In practice, this means that the government can be put on trial for breaking the law, in just the same way as you or I can. When someone feels that a public institution, such as the government has broken the law they can apply for a judicial review. This process entails judges deciding whether civil servants or politicians have broken the law. Since judges are appointed and often have political views of their own, some argue that they should not be given the power to challenge the authority of elected bodies or individuals in this way.

To initiate the process of judicial review an application must first be made to the High Court. The right to judicial review is not automatic. Only when leave to proceed has been granted, can a case be heard in front of two or three judges. Judicial reviews can only be started in certain circumstances: if a public authority has exceeded its statutory powers, a situation known as ultra vires, where there has been a procedural impropriety or where an action was ‘irrational’. These very open definitions give judges considerable discretionary powers as to whether to proceed with a judicial review or not.
If judges proceed with a judicial review and do find against the government or other public body there are a number of possible courses of action open to them. They could quash (rule out) the original decisions made by the public body. They could force the body to provide a specified service it has failed to do. They could even stop a public body carrying out an action which is deemed to be unlawful following judicial review.

There have been many questions raised about the growing number of cases going to judicial review. The willingness of judges to intervene in matters of public policy, the fact that unelected judges are making judgements on the work of elected bodies, and finally, whether judges are sufficiently trained to make fully-informed decisions about complex, political matters. Other problems regarding judicial review relate to the fact that it is very difficult to initiate the process, particularly for ordinary citizens; only 1/3 of actions only reach a final hearing. Only 1 in 6 cases actually succeed in gaining a ruling against a public body, despite the enormous cost and complexity of such cases.
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